STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Oscar Spruyt

d/b/a Mark 1 Bldg. Mtce. Contractors AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 8/1/65 - 11/30/75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
17th day of October, 1980, he served the within notice of Decision by mail upon
Oscar Spruyt, d/b/a Mark 1 Bldg. Mtce. Contractors, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Oscar Spruyt
d/b/a Mark 1 Bldg. Mtce. Contractors
1738 Lippold st.
Merrick, NY 11566
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

/
s/
Sworn to before me this / /1///////
17th day of October, 1980. /f : /v wﬂf/
\ ! 9 /
@Jma/\ﬂ/%m((




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Oscar Spruyt

d/b/a Mark 1 Bldg. Mtce. Contractors AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 8/1/65 - 11/30/75.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
17th day of October, 1980, he served the within notice of Decision by mail upon
Sheldon Zinman the representative of the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
follows:

Mr. Sheldon Zinman
Zinman & Chetkof
410 Jericho Turnpike
Jericho, NY 11753

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner. 7

Sworn to before me this

17th day of October, 1980. e /) g’




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

October 17, 1980

Oscar Spruyt

d/b/a Mark 1 Bldg. Mtce. Contractors
1738 Lippold St.

Merrick, NY 11566

Dear Mr. Spruyt:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Sheldon Zinman
Zinman & Chetkof
410 Jericho Turnpike
Jericho, NY 11753
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

"

of

.o

OSCAR SPRUYT

d/b/a
MARK I BUILDING MAINTENANCE CONTRACTORS

DECISION

for Revision of a Determination or far Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax lLaw for the period August 1,
1965 through November 30, 1975.

Petitioner, Oscar Spruyt, d/b/a Mark I Building Maintezmxcemmtxactcrs, :

1738 Lippold Street, Merrick, New York 11566, filed a petition far revision
of a determination ar for refund of sales and use taxes under Articles 28
and 29 of the Tax Law for the period August 1, 1965 through November 30, .
1975 (File No. 14386). ' -

Afonmlkearingwasheldbefarelﬂdvmdh Johnsm, HaaringOfﬁm,
at the offices of the State Tax Commission, Two Warld 'l‘rade Center, New

York, New York on May 18, 1978 at 1:15 P.M. and was cmtixmed on July 21, o

1978 at 9:15 AM. Petitioner appeared by Zimman & Chetkof, P.C. (Sheldon
Zirman, Esq., of counsel). The Audit Division appeared by Peter Crotty, |
Esq. (James Morris Esq., Patricia L. Brumbaugh, Esq., and Frank Ievitt,
Esq., of camsel). '

ISSUE

et ——

Whether the Audit Divj.sion properly computed the anount of salnesé"ld

usetmnesdueinﬂeabe&cekof'adequateraoxdsmaintainaibyﬂew;

N






, mens OF_FACT |
1. 051 lhrch 22, 1976, the Pndit UlViSim im 'bo pal::l a | ! , |
for tax of $10,023.00 plus paalty and interest of,ss.éqa.v; for a & eayot

D

$16,681.73. - ‘, , .
2. axaudit,themditnd.visimaacartaimdﬂ'npetitimmnota
‘regismredvaﬂorforsalesmp\mposas,didmtfilemysalaaudmem
'mttmms,rnrdidhedaarqecrcolhctmyaaleswesfranhism&
:'paymmysaisswasmﬂnmicashepexfmmd | j g
mﬂdm'sfmr%fiwawdfmdmmm
Lhiermhssmndminthecamtyclark'sofﬁceofﬂassmmxtym
mrmao,wmuﬁimtingtmtmwmwﬂedmmmm
mamwmminmomrmamsuppomsm,mwc,_ '
o mwwmmmmmmwvswmmmmm
hadmshedthavdndowsinmraparmmtinmmrkdtyfamorﬂwum R
ayaarfm‘severalyears lhhadgimlnrbilhfwﬂmmsm
. I&nbillsmremﬂxe]attexkeadofnarklmildmgminmmm
 MMaxk). Scxrewaredat:edSephmberla, 1973,Febtua:y6, 1974 AptilZG, o
| . 1974, October 22, 1974 and February 18, 1975. The informent toldtataﬂittr S

?‘l
R

_Jthatpetitionerhaddmetlnwimvamingat}mor4-000'clndcinﬂh
aftamom a:estatadthatpetitima]soservicadmaloﬁum '

'in the building. 'Itnauditorspdcamlytothamemstmataiﬂdidbbt
s&kﬂanmmﬂmsofnﬂmmsmdmmmmw







' f_byAlliedWinduwC]eudngOmpany 2PennP1aza, NewYorkcity.-: !hsnﬂ:mitted

4 . Petitimerwasamimwm&mwaatmbytmda,mmgbaenmployed

- avmlttenstabetmtwerringtluthisvmkingm&rlﬂlinﬁmfrun
6:00 A.M. to300P.M.m'\dayttn:‘cughFriday mthmesm:x&yaxtdfm
as canpulsory overtime.

5. Peﬁtiaxertestifiedﬂmtheghwﬁminl%?,hamdsmghtw
',obtainedmawmsmmjobemmambammmwymmtymmm
- Island, Petitianrstahedﬂmtthispri%wcﬁ:mmm&wm&
Nn'daythra.xghmidayandmsamSamxdaya. m-thtlaemeptimofaming
"mmmmmmmmmmw,mummm L
 his window vashing was done between Joril first and Jwe thiréleth, - ok
Z‘Septaxber firstmdNﬂvadaerthirt:.&ﬂxfmnl%?ﬂm:gthS petitsm's

'wstcmm:s were all residents in hcmes x aparmmts LA
6. Petitimpmducedmbodmormcordsorhismeaiptszﬁranhis Gean

private window weshing activities. e testified that it tock him aboit ’
k_fﬁmmswmmwwmmagewm mmm
'rtodclmgermofﬂnmnermsamupanes Smsvdxﬁmswithsiwie
- penes tock less time. Franlssvmmghmo, peutmquaaaa
-'pervdndow vmmanmrageqffmmmmekfumky-ah:m:*
and earned $416.00 per year. F

7 In 1971, petiﬂaarinctaasedhisdaugaperwimw$l.25atﬂtﬁa:"'
i’f}nzrsmrlcedtofaxmdahalfsoﬂntmwasmdmmageofeightem ‘ :
Mndazsperwaek Mm:ty—mxvmka petitimercmwtedmeamixmtn

1971 at $585.00. B

: In 1972 &'ﬂ 1973' petitimsr mm sj'x lma m mek at Mx
.wirmwashinqmjmssfmmof$7ao.oo o o
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m19’74aaxd1975,petitimerc1amedtmthispervdndwctmgewas
increased to $1.50 and his working time to six and a half hours per week far
total weekly earnings of $39.00. He grossed $1,014.00 in each of these

7. Petitioner's son, Mark Spruyt, occasionally helped his father in
the window washing business from August 1972 to August 1975. Then he testified
that he helped his father fdxrorfiwﬁnesayéar. In 1967 and 1968,
Mark Spruyt was in high school and worked once or twice each year. From
1969 to 1972, he was away fram hame attending college. He stated that
petitioner did all the billing and collecting for window washing.

8. 'mwtortesufiédumtmﬂnabsemecfanyrmdsﬁm
petitioner, he was campelled to estimate patit.ibnar'ssalesreceipts.ﬁ The
auditor based the assessment on the assumption that with two people performing
window cleaning services (Mr. Spruyt and his son) it was feasibly possible
to do $300.00 a week worth of business. The auditor did not know how lang
ittodctowashawim,mrdidmmwmm&edmrgemf@,mshirg
a window. Mewasmobjectivedataavailablemsolidtedasﬁotm
mmbexofkn;rsthepetitimer.vmhed. The sales tax due was camputed on
the estimated $300.00 per week.

9. Petitioner claimed that he had not known his charges far window
washing were subject to sales tax until he was notified that sales tax was
due. Heahitteamathis'mimampotpemititsmmerstoengagem
private window washing.

- CONCLUSICNS CF LAW

, A. That section 1138(a) of the Tax Law states that if a retwrn required
to be filed is not filed or if incorrectly or insufficiently filed, the
ardmtoftaxdueslwllbedetemﬁ:adfmnsudumfmtimasmaybeavaﬂab]e.




If necessary, the tax may be estimated on the basis of external indices,
such as stock on hand, purchases, rental paid, number of rooms, location,
scale of rents or charges or other factors. 'maestimateinthiscase,'
however, was arbitrary and the tax was not properly determined under secticn
1138(a) of the Tax Law. ‘

B. That based upai the evidence adduced in Finding of Fact "6" the
tax due is to be recawputed based an the gross sales as follows (to be

apportioned by quarters) : ’
1967I.'...‘.....$416.00 19720000...Il...$ 780.00
1968.‘I....0'.0. 416'00 1973._.‘.........‘ 780._00
1969..'.'....... 416.00 1974..,.."...... 1,014.00
1970.....'..'... 416.00 ’1975‘........'.. 1'014.00

1971eeenecanesss 585,00 «

C. That the petition of Oscar Spruyt d/b/a Mark I Building Maintensnce
Gontractars is granted to the extent indicated in Conclusion of Law "B"
above. The Audit Division is hareby directed to modify the Notice of
Determination and Demand for Payment of Sales and Use Taxes Due issued
March 22, 1976; except as so granted, thepetitimisinall‘other respacts
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